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RESPONDENT'S BRIEF

Issue
Has Long failed to establish that the district court abused its discretion by imposing a
unified sentence of 10 years, with two years fixed, upon the jury’s verdict finding him guilty of
felony domestic violence, or by relinquishing jurisdiction?

Long Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A jury found Long guilty of felony domestic violence and the district court imposed a
unified sentence of 10 years, with two years fixed, and retained jurisdiction. (R., pp.185-87,
212-15.) Following a period of retained jurisdiction, the district court relinquished jurisdiction.
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(R., pp.200-03, 216-19.) Long filed a notice of appeal timely from the district court’s order
relinquishing jurisdiction. (R., pp.221-23.)
Long asserts his sentence is excessive in light of his good character, acceptance of
responsibility, and support from family and friends. (Appellant’s brief, pp.3-5.) The record
supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for felony domestic violence is 10 years. I.C. § 18918(2). The district court imposed a unified sentence of 10 years, with two years fixed, which
falls within the statutory guidelines. (R., pp.185-87, 212-15.) Long’s sentence is appropriate in
light of the nature of the offense, his criminal history, and his minimization of his actions.
Long’s criminal record includes misdemeanor convictions for invalid driver’s license,
resisting or obstructing officers, driving without privileges, battery, invalid operator or chauffer
(amended from driving without privileges), failure to provide proof of insurance, disturbing the
peace (amended from battery), inattentive/careless driving, chemical test refusal, theft, no
contact order violation, and three counts of minor in consumption of alcohol. (PSI, pp.6-10. 1)
Long’s record also includes nine charges that were eventually dismissed, and he has incurred 16
infractions. (PSI, pp.7-11.)
In this case, Long’s wife, Cassie, reported that Long had choked her, punched her in the
stomach, and pushed her down. (PSI, p.3.) Cassie also reported that there was a history of
unreported domestic violence between Long and herself that included strangulation, and that she
had previously attempted to get a civil protection order. (PSI, p.3.) Cassie stated that Long was
“very controlling,” tracks her location with an app on his phone, and checks her call and text
history. (PSI, p.3.) Long, however, minimized his culpability, claiming that the incident in this
case occurred during a verbal argument, and that he had tripped over a pair of boots and “fell”
into Cassie, which caused her to fall into a closet door. (PSI, p.3.) Long’s father was in his

PSI page numbers correspond with the page numbers of the electronic file “Long 45961
psi.pdf”
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room downstairs when he heard Long and Cassie arguing upstairs, and stated he was aware of
the Long’s and Cassie’s prior domestic problems and “did not seem surprised about what had
happened.”

(PSI, p.3.)

Long’s support from family and friends does not outweigh the

seriousness of the offense, his criminal history, or his failure to accept full responsibility for his
actions.
At sentencing, the district court set forth its reasons for imposing Long’s sentence and
stated:
Now, here we have a disturbing incident at the center of this case, an event
that during the course of trial, the defense explanation for was implausible in
certain respects. So certainly I have some concern with the level of acceptance of
responsibility for the incident when what I hear in court is, as I said, implausible
in certain respects.
Now, the defendant has a criminal history that is not insignificant. And
certainly some crimes that are relevant here, this is his first felony but a
misdemeanor history that includes a no-contact order violation occurring while
out on bail in this case, a battery incident in the past; the incident involving an exgirlfriend which was in the nature of a forced entry into her home.
Certainly, those are concerning. When considered in conjunction with
what happened in this case, it seems that the defendant does have some history of
this kind of behavior which does present a risk, two [sic] romantic partners, to his
wife.
(10/21/16 Tr., p.472, L.25 – p.473, L.22) The state submits that Long has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (10/21/16 Tr., p.472, L.14 –
p.478, L.8 (Appendix A).)
Long next asserts that the district court abused its discretion by relinquishing jurisdiction
in light of his family’s desire to have him released and his claim that, although he had
disciplinary issues while on his rider, “he was not at fault.” (Appellant’s brief, pp.5-7.) Long
has failed to establish an abuse of discretion.
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“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to place a defendant on probation or whether, instead, to relinquish jurisdiction over the
defendant is a matter within the sound discretion of the district court and will not be overturned
on appeal absent an abuse of that discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241,
248 (Ct. App. 2013) (citing State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v.
Lee, 117 Idaho 203, 205–06, 786 P.2d 594, 596–97 (Ct.App.1990)). A court's decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be inappropriate under
I.C. § 19-2521. State v. Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154
Idaho at 889, 303 P.3d at 248 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292
(2001)). “While a recommendation from corrections officials who supervised the defendant
[during the period of retained jurisdiction] may influence a court's decision, it is purely advisory
and is in no way binding upon the court.” State v. Hurst, 151 Idaho 430, 438, 258 P.3d 950, 958
(Ct. App. 2011) (citing State v. Merwin, 131 Idaho 642, 648, 962 P.2d 1026, 1032 (1998); State
v. Landreth, 118 Idaho 613, 615, 798 P.2d 458, 460 (Ct.App.1990)). Likewise, an offender’s
“[g]ood performance while on retained jurisdiction, though commendable, does not alone
establish an abuse of discretion in the district judge's decision not to grant probation.” Hurst,
151 Idaho at 438, 258 P.3d at 958 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292
(2001)).
Long is not an appropriate candidate for community supervision in light of his poor
performance during his retained jurisdiction programming and his failure to make any
rehabilitative progress. Staff at NICI recommended the district court relinquish jurisdiction in
light of Long’s “emotional outbursts and aggressive behavior towards others” during his period
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of retained jurisdiction. (PSI, p.149.) Long received a class B DOR after he was involved in a
physical altercation with another offender and was removed from NICI. (PSI, p.149.) Long was
then given another opportunity to participate in retained jurisdiction programming at the CAPP
facility in Boise, but he received a DOR for harassment while there. (PSI, p.149.) Staff at NICI
reported:
Mr. Long appeared able to identify his violent and impulsive behavior but
will normalize the behavior by making excuses and “their fault,” blaming others
and their behavior toward him. Mr. Long seems able to display insight into his
problems, but he has not yet learned or utilized skills to cope with his
criminal/addictive thinking and behavior and/or be willing to acknowledge the
responsibility of his own behavior. Mr. Long uses the “victim stance” in order to
minimize his own behavior. Mr. Long continued to hold onto his criminal
thinking/behavior that led to his incarceration, as evidenced by his behavior at
NICI and CAPP, to include his DORs for Battery and Harassment. Mr. Long was
only at NICI for less than two months, yet he had several opportunities to correct
his behavior through interventions from group members, unit offenders, and NICI
staff.
(PSI, p.149.)
The district court’s decision to relinquish jurisdiction was appropriate in light of the
serious nature of Long’s underlying crime and his failure to make any rehabilitative progress
even when granted two opportunities to do so. Given any reasonable view of the facts, Long has
failed to establish that the district court abused its discretion by relinquishing jurisdiction.
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Conclusion
The state respectfully requests this Court to affirm Long’s conviction and sentence and
the district court’s order relinquishing jurisdiction.

DATED this 12th day of February, 2019.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 12th day of February, 2019, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

__/s/_ Lori A. Fleming __________
LORI A. FLEMING
Deputy Attorney General
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